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Introduction 

The European Human Rights Advocacy Centre (EHRAC) welcomes this opportunity to respond to 
the Council of Europe’s call for information, proposals and views on the issue of the longer-term 

reform of the system of the European Convention on Human Rights and the European Court of 

Human Rights. Founded in 2003, EHRAC is an independent, apolitical organisation that stands 
alongside victims of human rights abuse in order to secure justice. Working in support of civil 
society organisations, we bring strategic cases to the European Court to challenge impunity for 
human rights violations. EHRAC is currently working primarily with NGOs and lawyers from Russia, 
Georgia, Azerbaijan, Armenia and Ukraine. 

It is vital that there should be an evidence-based approach to considering and seeking to solve the 

problems faced by the Court. Too often in the recent past, reforms have been proposed and 
accepted without a sufficiently clear evidential basis, either to diagnose what the problem was and 
its causes, or to anticipate the likely effects of proposed reforms. Where the evidence is lacking, 
the requisite research should be carried out or commissioned, and consulted upon. For example, 
considerable emphasis is being placed on the Court’s ‘pilot judgment procedure’ (see further 
below) as a tool for more efficiently resolving systemic human rights violations. In assessing the 
efficacy of this procedure, evidence is needed as to the impact in practice of pilot judgments – for 

example, to what extent states respond in a timely manner by introducing new legislation that 
does effectively resolve the violation in question.  

It is welcome that this call for information on the future of the Convention and the Court will lead 
to a review process which is not confined simply to government representatives. It is essential that 
as the reform process is further developed, there should always be a role for external 
interlocutors, such as representatives of civil society and others who represent the primary ‘users’ 
of the Court system: the applicants. 

Future challenges to the Convention system 

A significant challenge to the Convention system is posed by the strident attacks on the legitimacy, 
authority and competence of the ECtHR, which have emanated in particular from the UK. Senior 
judicial figures and Conservative ministers have called for the UK to withdraw from the ECHR, 
temporarily or permanently, or to renegotiate the terms on which it applies to member states - 
steps which no democracy has taken and which, to our knowledge, have not been proposed within 

mainstream political debate in any other Council of Europe state.  

Critiques have focused upon the alleged judicial activism of the ECtHR. In the UK, particular 
controversy surrounds the judgments on the disenfranchisement of prisoners, which has led the 
UK Government to contemplate breaking treaty obligations. This argument is sometimes couched 
in terms of a ‘democratic override’ of ECtHR judgments to which a majority in Parliament is 
opposed. In response to these arguments, we note that a dynamic approach to interpretation is a 
common feature of international treaties, which permits those interpreting and applying them to 

take account of new, or previously neglected, threats to human rights. This approach has 
permitted the development of positive Convention obligations, leading to increased human rights 
protection for vulnerable groups, e.g. victims of rape, domestic violence and human trafficking.  

We do not consider that the Convention system creates a ‘democratic deficit’, as some critics 
argue. The Court achieves a normatively-sensitive separation of powers through its doctrine of the 
margin of appreciation. In the case of the ECtHR, judicial review does not replace democratic 



 

contestation at the domestic level. Rather, the Court exists to ensure that such contestation 
remains respectful of the equal rights of all citizens, especially those whose rights are especially 
vulnerable to abuse. In addition, the Court draws legitimacy from the will of democratic states and 
their voluntary acceptance of the jurisdiction of the Court and the right of individual application. 
 

We deplore the tendency for political debate in the UK to focus on the issue of which institution 
should be the ultimate arbiter of human rights matters: the ECtHR or the UK parliament. The 
question of supremacy has particular significance in view of the undertaking of the state under 
Article 46(1) ECHR to abide by the final judgment of the Court in any case to which it is a party. In 
the light of this obligation, the assertion of parliamentary sovereignty as overriding final decisions 
of the ECtHR risks fatally undermining the Convention system, which rests upon the legally-binding 

nature of the obligations placed on individual states, as well as the principle of the collective 

guarantee of human rights which is embodied in the Convention and its machinery of supervision.      
 
We welcome the robust response which senior figures in the ECtHR have made to these 
arguments, as well as efforts by the Council of Europe to refute assertions made about the 
Convention system which are factually incorrect. We encourage those who are concerned with the 
future of the ECtHR – governments, parliaments, judiciaries and civil society organisations in all 

member states – to be vigilant in the face of these politically-motivated assaults on the Convention 
system and to respond to them whenever the opportunity arises.  

Implementation of the Convention at national level 

Heavy emphasis should be placed on the need for Convention states to do much more at the 
national level to ensure compliance with the European Convention. A comprehensive programme 
of measures should be undertaken by Council of Europe states to improve national 
implementation, including the proper execution of the Court’s judgments.  

Government, parliament and the judiciary must all have a role in considering how to improve the 
integration of the Convention standards into national law, policy and practice. 

It should be the common practice for national parliaments to actively participate in considering and 
formulating a state’s response to a European Court judgment, and parliaments should have a role 
in scrutinising government ‘action plans’ and ‘action reports’ at the earliest possible stage – 
ideally, at the same time as these are submitted to the Committee of Ministers. This is increasingly 

important given the centrality of action plans and reports to the formal process of supervision. 
National parliaments should be given the opportunity to question Ministers and officials about any 
lacunae. Executives must ensure a timely flow of information to parliament about the 
implementation of human rights judgments, including ideally the provision of an annual report on 
government’s response to adverse judgments. 

We endorse the recommendation in numerous reports of the Parliamentary Assembly of the 
Council of Europe that national parliaments should establish appropriate parliamentary structures 

to ensure rigorous and regular monitoring of compliance with and supervision of international 
human rights obligations, including the obligation to implement ECtHR judgments. In many 
national systems, this will include a human rights committee with a remit which is clearly defined 
and enshrined in law. Such a committee may be a specialised parliamentary human rights 
committee dedicated solely to human rights; alternatively, parliaments could identify or establish a 
relevant parliamentary committee which includes human rights within a broader remit. In other 
systems, human rights may be ‘mainstreamed’ across parliament.  

Whatever their precise form, structures which embed parliamentary consideration of judgments 
(and promotion of Convention standards) may help to pre-empt opportunistic attacks on the 
European system of human rights protection by obliging parliamentarians to engage with 
reasoned, justificatory arguments and the often finely-balanced arguments as to the scope of 
rights and the necessity and proportionality of restrictions upon them. 



 

In many states, it remains a priority to take further steps to ensure that national courts and 
tribunals accurately and effectively apply the standards of the Convention. In order to be able to 
do so, more of the Court’s judgments need to be accessible in national languages. 

It is also necessary to take further steps to expound the interpretative authority of the Court’s 
case law. States must be incentivised into reacting as swiftly as practicable to a judgment finding a 

violation by another state when the same, or similar, problem exists in their own legal system. In 
order to achieve erga omnes effects, or something akin to that, it may be necessary to amend the 
terms of Art.41, to give the Court wider powers and a broader discretion concerning matters of 
redress. 

Execution of Court judgments 

We refer above to attacks on the legitimacy, authority and competence of the ECtHR, which have 

emanated in particular form the UK. These criticisms of the Convention system risk ‘contagion’ by 
sending a signal to other Council of Europe states – including those with egregious human rights 
records - that they need not take seriously their obligation to implement judgments of the ECtHR. 
Political and judicial figures in other states, such as Russia and Ukraine, have cited UK hostility to 
the Court in order to justify their failure to implement certain judgments (see, e.g. ‘Hostility to the 
European Court and the risks of contagion’, UK Human Rights blog, 21 November 2013). Given the 
number of judgments pending execution before the Committee of Ministers – more than 11,000 at 

the end of 2012 - it is vital that states with relatively good human rights records lead by example 
and desist from pronouncements which discourage swift and effective implementation of 
judgments by other states.  

Margin of appreciation 

The Explanatory Report to Protocol 15 makes it clear that the reference to the doctrine of the 
margin of appreciation in the preamble to the Convention means that the principle is to be applied 
as it has been developed by the Court in its case law, and that the purpose was not to alter in any 

way what is a judicial tool of interpretation. 

The breadth of the margin of appreciation will vary depending on the nature of the right in 
question. The margin of appreciation does not apply at all in respect of some rights, such as 
freedom from torture and other forms of ill-treatment, or certain aspects of rights 

The Court remains the sole institution empowered to define, develop and apply tools of judicial 
interpretation such as the margin of appreciation doctrine. 

We consider it helpful for the Court to demonstrate explicitly in its judgments that both the extent 
of parliamentary scrutiny and debate on a human rights matter, and the quality of reasoning in 
those debates, are factors that inform its application of the margin of appreciation. A good 
example is the case of Animal Defenders International v UK, in which the Grand Chamber upheld 

the UK’s ban on political advertising on television and radio as a necessary interference with the 
right to free expression. We acknowledge the challenges of developing an approach which is 
consistent across the 47 member states of the Council of Europe in respect of the deference that 

the Court pays to parliamentary deliberation. We endorse the Court’s practice of attaching no 
special or automatic weight to parliamentary deliberation but demonstrating clearly in its 
judgments when it has examined parliamentary materials and found cause to defer to the 
reasoned arguments advanced therein. 

Interaction between the Court and national judicial systems 

There is room for increased dialogue between the judges of the ECtHR and domestic courts, both 
informally and, most significantly, through their judgments. Senior figures in the Court have 

correctly referred to this as a process of ‘cross-fertilisation’ between Strasbourg and national 
courts. A compelling example of such cross-fertilisation is provided by the Horncastle / Al Khawaja 



 

series of cases, concerning the use of hearsay evidence in criminal prosecutions [R v Horncastle 
and others (Appellants) [2009] UKSC 14; Al-Khawaja and Tahery v UK, Nos. 26766/05 and 
22228/06, 20.1.2009; and Al-Khawaja and Tahery v UK, Nos. 26766/05 and 22228/06 [GC], 
15.12.2011]. In Horncastle, the Supreme Court sharply criticised the Chamber judgment in Al-
Khawaja and Tahery v UK, arguing that the Strasbourg court had not sufficiently appreciated or 

accommodated particular aspects of the domestic process, and declining to follow the Chamber 
decision. Following a request by the UK government, the case was referred to the Grand Chamber. 
As a result of that examination, the Grand Chamber overturned the Chamber decision and held 
that where a hearsay statement is the sole or decisive evidence against a defendant, its admission 
as evidence would not automatically result in a breach of Article 6(1). In so doing, the ECtHR 
largely adopted the approach of the UK Supreme Court. The ECtHR thereby demonstrated its 

willingness to engage in judicial dialogue with the superior courts of the UK. 

Role of the Court in interpreting the Convention 

We note above the challenges that have been made to the Court with respect to its role in 
interpreting the Convention, particularly the accusation that it has taken an unduly activist 
approach. We reiterate that a dynamic approach to interpretation is a common feature of 
international treaties, which permits those interpreting and applying them to take account of new, 
or previously neglected, threats to human rights. As a consequence, the meaning of particular 

terms in the Convention will necessarily develop over time. This approach enables the ECtHR to 
take account of relevant developments and commonly accepted standards within Council of Europe 
states. We note that the ECtHR is not alone in adopting an evolutive approach. In the UK, judges 
are used to applying an evolutive approach to the common law and in interpreting statutes.  

Right of individual application to the Court/ right to a judicial decision 

As the Brighton Declaration acknowledged, the right to individual petition is a “cornerstone” of the 
Convention system. In order to make this right ‘practically realisable’, it should never be forgotten 

that some potential applicants in Europe face significant disadvantages, such as those who live in 
geographically remote areas, those affected by armed conflict, refugees and IDPs who do not have 
access to very basic services, those living in regions with no or only poor access to the internet, 
and those whose social conditions means that they have no or limited access to expert legal 
advice. By way of example, we have been made aware of such difficulties in having supported the 
litigation of cases originating from some of the remoter regions of Russia and the South Caucasus. 

Any changes to the Court’s procedures should therefore take this point into account and allow for 
appropriate judicial discretion to ensure effective access to justice for people in Europe with these, 
and similar, vulnerabilities.  

Repetitive applications 

The Brighton Declaration rightly acknowledged that repetitive applications mostly arise from 
systemic or structural issues at the national level. The Court, and the Council of Europe more 

broadly, are becoming more and more intolerant of repeat offenders. This is entirely warranted; a 

more radical approach is needed to stop further years of clone litigation at the European level. In 
recent years the Court has been gradually developing and expanding its approach to the question 
of redress, bringing into play Article 46 to supplement its Article 41 powers. An important facet of 
this has been the development of the Court’s ‘pilot judgment procedure’, which has significant 
potential to ensure that states resolve human rights violations which arise from systemic 
problems. It is critical that both the Court and the Committee of Ministers ensure that states take 
the requisite steps to solve systemic issues and provide adequate redress. This must mean an 

effective evaluation of the implementation in practice of a new system (legislative, or otherwise) 
purportedly providing redress at the national level. 

The imposition of specific time limits is an important aspect of the pilot judgment procedure, and it 
is critical that both the Committee of Ministers and the Court should take adequate steps to 
enforce such deadlines. Furthermore, in view of the potential contribution to be made by the pilot 



 

judgment procedure to resolving systemic violations, it is also vital, that there is comprehensive 
monitoring of the adequacy and timeliness of compliance with pilot judgments. 

Restoring the position of the victim of a violation (including the award of just 
satisfaction (compensation) by the Court) 

Applying the principle restitutio in integrum, the Court has in recent years become more creative 

in terms of the nature of the ‘individual measures’ that it is prepared to grant, including, for 
example, ordering the return of property, the release of detainees and the reinstatement of a 
judge unfairly dismissed. In other areas, individual judges (if not the majority of the Court) have 
argued in favour of particular forms of redress, such as ordering a state to carry out an effective 
investigation into a unresolved disappearance or killing. The Court’s increasing practice of directly 

stipulating clear and specific individual measures that need to be taken by the respondent state is 

to be welcomed. Where this is the case, the process for the supervision of the execution of such 
judgments should be prioritised. 

Internal organisation of the Court (including the case-management system) 

The recent reduction in the Court’s backlog of cases, through the streamlining of the case 
processing system, is very much welcomed.  

The tool of prioritisation should be used more boldly and creatively. The Court has now published 
its priority policy criteria, but granting cases priority treatment should be much more meaningful 

than it is at present. It is not clear what effect the granting of priority status means in practice — 
there seems to be little apparent shortening of the time taken to process the cases, which may still 
be several years. Instead, the most important priority cases (according to the Court’s criteria) 
should be processed in a matter of months. 

Where states prove unwilling to give full co-operation to the Court, tougher sanctions should be 
imposed. For example, the failure to provide direct answers to the Court’s questions, missing Court 
deadlines for the submission of observations and the non-disclosure of relevant domestic 

documents should all have meaningful consequences. If the effect of a state’s non-disclosure is to 
prevent the Court from getting at the truth, then the Court should be prepared to instigate a fact-
finding mission, where practicable. Where the Court finds a separate violation of the Convention—
for failing ‘to furnish all necessary facilities’ under Article 38, a financial levy could be justifiable, 
with the monies going to offset the Court’s costs. If warranted in a particular case, aggravated 
damages should be awarded to the applicants. 

Further steps should be taken to improve the internal review of draft judgments to ensure 
consistency in the application of the Court’s case-law. 

Status and judicial composition of the Court 

The authority of the Court can be undermined by concerns about the process for the nomination 
and appointment of its judges, the problem being that not all states always put forward suitably 
experienced candidates or they fail to ensure a gender balance. There have also been legitimate 
concerns about the fairness, transparency and consistency of national selection procedures, in 

some cases. The Parliamentary Assembly will, if necessary, reject a state’s list of candidates, and 
call for a new list. National selection procedures need to be further improved, to ensure that they 
are all fair, transparent and independent. 

Supervision of the execution of Court judgments 

The execution of European Court judgments needs to be substantially improved: too often steps 
taken are incomplete, and there are lamentable delays in many cases. Most fundamentally, the 
supervision system simply does not exert enough pressure on states. This is a failure of the 

collective role of Council of Europe states. 



 

The role currently retained by the Committee of Ministers in supervising the enforcement of Court 
judgments (under Article 46(2)) needs to be thoroughly reviewed, revamped and enhanced. The 
recent review by the CDDH was inadequate and failed to endorse a number of proposals for reform 
put forward by civil society – such as introducing a system of astreintes or the appointment of a 
special rapporteur (CDDH report on whether more effective measures are needed in respect of 

States that fail to implement Court judgments in a timely manner, CDDH(2013) R79 Addendum I, 
29 November 2013). 

Serious and active consideration should be given to vesting an independent body with the power to 
supervise execution. The added value of such a body would be the additional focus and pressure 
exerted in key problem areas. At the Council of Europe Stockholm Colloquy in June 2008, the 
Court Registrar Erik Fribergh argued in favour of the judicialisation of the enforcement process. He 

said: 

‘‘Enforcement issues are becoming more and more judicial and it would seem to me that in 
the future reform work, one issue that could be taken up is whether the enforcement 
issues should not be entrusted to a more quasi-judicial organ. This could be a separate 
body, or one operating under the auspices of the CM. I think a lot could be achieved to 
solve many enforcement issues if for instance a Panel of five to seven legal/judicial experts 
were entrusted with that duty.’’ 

There should be much greater emphasis on selecting cases to prioritise, and then pushing those 
cases through in as short a time as is practicable. The primary focus for prioritisation should be on 
‘grave violations’, as well as significant endemic and systemic cases and those that represent new 
legal precedents. 

For the most recalcitrant states, ‘infringement proceedings’ should be instigated - to refer a case 

back to the Court where a state fails to comply with a judgment (under Article 46(4) of the 
Convention). The Explanatory Report to Protocol 14 (para. 100) states in relation to infringement 

proceedings that: ‘it appeared necessary to give the Committee of Ministers, as the competent 
organ for supervising execution of the Court’s judgments, a wider range of means of pressure to 
secure execution of judgments’. It is also evident from the Explanatory Report that this provision 
was introduced specifically to strengthen the measures available to the Committee of Ministers in 
particular in relation to cases concerning structural problems, explicitly in order to prevent 
repetitive applications and to preserve the credibility and effectiveness of the Court and the 

Convention system, that otherwise will be undermined by the persistent non-implementation of 
the Court’s judgments. However, since this procedure was adopted in 2010 it has never been 
used. As well as bringing this tool into active operation, the provision should be amended so that it 
expressly provides for a series of sanctions, including a financial levy and other non-financial 
sanctions. 
 
National parliamentarians, and indeed ministers and officials, should actively co-operate and 

engage with the inquiries and investigations carried out by the Parliamentary Assembly (notably 

the Committee on Legal Affairs and Human Rights) as to the non-implementation of Court 
judgments. 


